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STATE LOANS IN THEIR RELATION" TO INTER- 
NATIONAL POLICY l 

The Argentine Republic, like all America, was deeply moved by 
the military steps taken by England, Germany and Italy in the 
month of December, 1902, against Venezuela for the settlement of 
claims of various sorts. Among these claims, arising some from 
special contracts and others from material injuries sustained by the 
subjects of the nations mentioned in the revolutionary commotions 
and civil wars of the unfortunate Republic, was made to figure the 
collection of the deferred interest on the foreign public debt, out- 
standing in the form of bonds issued by the Venezuelan government 
for the construction of railways and other public works. The 
coercive measures adopted assumed at one time a character of 
extreme violence, the Powers going so far as to seize the Vene- 
zuelan fleet, bombard the cities of La Guerra, Puerto Cabello and 
Maracaibo and establish a rigorous blockade of the coast. 2 

It was at this moment of veritable consternation for America that 
the Argentine Republic sent to its Minister in Washington the note 
of December 29, 1902, that has given rise to most important con- 
troversies and debates, which now, after the lapse of so long an 
interval, are far from exhausted. 3 

That document had for its principal object to call the attention of 
the government of the United States to the menace to the peace and 
security of this continent that was involved in the conduct of the 

'This article is translated from the Spanish. 

2 The antecedents in fact and the diplomatic negotiations that originated the 
Venezuelan conflict can be studied in Drago's " La Republica Argentina y el 
caso de Venezuela," page 312 et seq., where the documents published officially in 
"Papers Relating to the Foreign Relations of the United States," 1903, are 
reproduced. 

3 The Argentine note is found in Drago's " La Republica Argentina y el caso 
de Venezuela," Buenos Aires, 1903; Drago's " Cobro Coercitivo de deudas pub- 
licas," Buenos Aires, 1906, and in " Papers Relating to the Foreign Relations of 
the United States," 1902. 
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Powers engaged in the Venezuelan campaign, which Powers had 
consulted that government before undertaking it. Though essen- 
tially diplomatic in character, the Argentine note briefly discussed 
the principles that pertained to the forcible collection of public debts 
arising from government loans. 

I. 

The pecuniary claims of one state against another may technically 
be grouped in various classes according to their origin. Some times 
they arise from crimes or offenses and from injury or prejudice 
sustained by the subjects of one nation and emanating from the 
illegal act of the government or citizens of another; or they may 
be the result of purely contractual obligations between the subjects 
of the claimant country and foreign authorities. The constitution 
and local laws of the different states, the organization and mechanism 
of its judiciary determine the form of procedure to be followed in 
every case, there being but a single rule as yet admitted in inter- 
national law, to wit: that local remedies must be exhausted in the 
case of contracts, real or implied, and crimes before recourse may 
be had to action through diplomatic channels. And some times 
even in this respect concessions have to be made in the interests of 
peace and international harmony. " It is clearly absurd," said 
Lord Salisbury, " to lay down that every state with which you have 
dealings shall come up to your own standard in the certainty and 
promptitude of the punishment of crime." 4 

In regard to purely conventional obligations the subjects of a 
country that make contracts with a foreign government enter into 
definite relations to it, in respect of the properties in question, which 
creates perfectly defined reciprocal obligations. The government in 
this case acts as an ideal or judicial person, competent to assume 
the bond which it thus takes upon itself. It does not in reality act 
in its character of a sovereign power, but as a party to a bi-lateral 

4 Essays by the late Marquis of Salisbury. Foreign Politics, page 161, London, 
1905. — In respect of the injury done by civil wars — revolutions — nothing 
better can be found than the exposition of Prof. F. Martens, in his pamphlet 
entitled " Par la Justice vers la Paix," St. Petersburg, 1904, which he dedi- 
cated to the Argentine note, and for whose generous appreciation the author 
of these lines cannot show sufficient gratitude. — See page 13 op. citada. 
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contract subject in so far to the rules and provisions of private law. 
Its jurisdictional faculties, as a political entity, are not affected, 
nor are they in the least impaired; it acts as a civil person, and 
nothing further is involved than the revenues of the exchequer. 

If the contracting government fails in its promises, the individual 
has a clear and defined judicial action before the courts or the 
administrative commissions of accounts or others, which is equiva- 
lent to a tribunal, designated for these cases in the country of the 
contract. 

Difficulty might arise if the government, were to claim exemption 
and invoke its character of sovereign as an excuse for not answering 
before the tribunals for its obligations of private law, but that 
difficulty may, in reality, be considered as purely academic. The 
legislation of the great majority, if not of all the civilized countries, 
provides for these cases special tribunals or courts of claims with 
competent jurisdiction. 

Some times a legal fiction serves to spare the susceptibility of the 
sovereign. Thus in England there would strictly be no way of 
repairing wrongs that emanate from the Crown, since it is a funda- 
mental principle of English institutions that the King can do no 
wrong and commit no unlawful act. Private rights are, however, 
perfectly guaranteed by an ingenious procedure which saves abso- 
lutely the Royal prerogative. The law permits the individual to 
present to the King a petition called " Petition of Right," which in 
reality is equivalent to a demand, and as it is presumed " that the 
King can know of no wrong without immediately repairing it," he 
hastens to submit the case to justice. 5 

In the Argentine Republic, and in the majority of the South 

6 " That the sovereign can, in his own person, do no wrong is a fundamental 
principle of the English Constitution; yet * * * his acts may in them- 
selves be contrary to law and subject on that ground to reversal. 

For whenever it happens that by misinformation or inadvertence the sovereign 
hath been induced to invade the private rights of any subject, and becomes by 
a proper representation informed of the injury sustained, — the law always 
then presumes that to know of any injury and to redress it, are inseparable in 
the Royal breast; and issues as of course, in the Sovereign's own name, an order 
to his judges to do justice to the party aggrieved." Stephens, Commentaries 
on the LawB of England, 9th edition, vol. 3, page 666. Compare New Com- 
mentaries on the Laws of England, by the same author, vol. 3, page 621. 
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American States the federal government may be cited without pre- 
vious consent, and the same is true of all our provinces in matters 
of local administration without distinguishing whether the claimants 
are native or foreign. 

In this respect we have gone further than the United States. 
There the government cannot be brought to court, 6 but citizens have 
the right, in matters of contract with the executive, to bring action 
in the Court of Claims. Foreigners have not this right, unless the 
governments of their allegiance accord the same privilege to the 
citizens of the United States. 7 

The Argentine note of December 29, 1902, deliberately excluded 
this class of relations and claims " for whose adequate appreciation " 
it said " the laws of the respective countries would have to be con- 
sulted," and confined its attention solely to the forcible collection of 
the interest on bonds of public debt. These bonds constitute, in 
effect, an exceptional class of obligations, not to be confused with any 
other. They are issued by virtue of the sovereign power of the 
state, as is its currency, they are authorized by legislation and do not 
present any of the general characteristics of the contracts of private 
law, since there is no person specified in whose favor the obligation.; 
are incurred, payment being promised always to the bearer without 
discrimination. 

The creditor in turn advances the money not in the form of an 
ordinary contract de mutuo, but purchasing the bonds in the open 
market without other formality or relation with the debtor govern- 
ment. When payment on a public debt is suspended there is no such 
thing as an appeal to the government nor is there judicial action in 
the courts, because the interruption in the payments occurs in virtue 
of the sovereign authority of the state, manifested jure imperii. 

"Amendment 11 to the Constitution in accordance with Hamilton's theory. 
Hamilton, who wrote in 1788, occupied himself alone with the domestic phase 
of American judicial administration, and not, as some have erroneously affirmed, 
with the collection of foreign loans unknown at that time. (Federalist LXXXI.) 
From the time of the appearance of The Federalist until long after Hamilton's 
death (1804), the attention of the entire world was furthermore absorbed by 
the French revolution and by the wars of Napoleon I. The forcible collection 
of the debts of one nation by another could not even have been foreseen at that 
time. 

'Revised Statutes, 1878, section 1068. 
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And this is what marks the essential difference in the law of nations 
between the two orders of state obligations, namely, those derived 
strictly from contracts of private law and those that arise from public 
loans. In the former the government which acts administratively as 
a party, jure gestoni, is or may be, as we have said, cited to answer 
for its acts or omissions before a tribunal or court of claims according 
to the provisions of jurisdiction established by its own institutions. 
If there is no tribunal which has jurisdiction over this class of litiga- 
tion, it is conceived that such can be created at any moment, spon- 
taneously or through diplomatic intervention. The entire absence 
of any tribunal or court of claims at a given moment and the flagrant 
injustices that may be committed where they existed in violation of 
the laws, fall under the general category of " Denial of Justice " or 
" Notorious Injustice," which is its equivalent, and give rise to diplo- 
matic action perfectly well defined by international uses as in the 
other ordinary cases of violation of the laws of nations. In this 
respect the Argentine note very clearly states that it does not claim 
for the South American countries any exceptional situation in their 
relations to the Powers of Europe 

which have the right to protect their subjects as amply as in any and 
every other part of the globe against the persecutions and injustices of 
which they may be the victims. 8 

It is only where justice has been denied or unreasonably delayed by 
the courts of justice of foreign countries, where these are used as instru- 
"ments to oppress American citizens or deprive them of their just rights, 
that they are warranted in appealing to their government to interpose. 9 

In the application of these principles the United States has set us a 
splendid example of equanimity and prudence. The eminent Secre- 
tary of State Mr. Seward wrote in 1866 to the American Minister in 
Colombia : 

* " In ease of failure to execute such contracts or engagements, the competent 
tribunals are the only ones qualified to arrange the conflicts and to apply the 
laws. Before the preliminary examination of the reciprocal relations between 
the contracting party shall have been made by the tribunals, the government 
of the foreigners interested could never intervene effectively. A serious and 
effective intervention could only be approved in the case of a denial of justice 
evident and formally proven." Martens, " Par la Justice vers la Paix," Paris. 
Page 31. 

• Secretary of State Mr. Buchanan to Mr. Osma, Peruvian Minister, February 
1, 1848. Moore's Digest of International Law, vol. 2, page 87. 
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We are unfortunately too familiar with complaints of the delay and 
inefficiency of the courts in the South American Republics. We must, 
however, continue to repose confidence in their independence and in- 
tegrity, or we must take the broad ground that those states are like those 
of Oriental semi-civilized countries, — outside the pale within which the 
law of nations, as generally accepted by Christendom, is understood to 
govern. The people who go to these regions and encounter great risks, 
in the hope of great rewards, must be regarded as taking all the circum- 
stances into consideration, and cannot with reason ask their governments 
to complain that they stand on a common footing with native subjects 
in respect to the alleged wants of an able, strong, and conscientious 
judiciary. We cannot undertake to supervise the arrangements of the 
whole world for litigation, because American citizens voluntarily expose 
themselves to be concerned in their deficiencies. 10 

Claims arising from foreign loans have necessarily to follow a 
different course and consequently give rise to reflections of another 
kind. In respect of these there is not and cannot be any " denial of 
justice," because not only does there not exist a tribunal competent 
to bring action against the debtor state, but it is impossible even 
hypothetically to conceive of such a tribunal. 11 

The same would be true of an attempt to bring to judgment a 
nation that had declared the forcible circulation of its paper cur- 
rency. The sovereignty of the claimant state thus finds itself face 
to face with the debtor sovereignty without prescribed process and 
by virtue of facts that by their nature correspond to the exercise of 
the essential faculties of independence and self-government. 

Thus formulated the question has given rise to very diverse opin- 
ions. Many hold to the circular of Lord Palmerston of 1848, con- 
firmed in 1880 by Lord Salisbury, according to which the right of 
military intervention is indisputable, it to be decided in each case 

"Moore's Digest of International Law, vol. 6, page 660. 

11 " There are conflicting views as to whether ' claims ' includes bonds, — con- 
fers jurisdiction by the use of that term to entertain a claim based upon govern- 
ment bonds. In the Colombian bond case (Convention with Colombia, 1864), 
it was held by Sir Frederick Bruce, as Umpire, that there was no jurisdiction in 
the tribunal to entertain the claim * * * it is easy to see that many 
reasons of policy exist which would deter a government from insisting on a 
preferential payment of a part only of 'the public creditors of a foreign state.' " 
Brewer and Butler, International Law, reproduced from the Encyc. of Law and 
Procedure, New York, 1906, page 1736, note 38. 
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whether it is advisable or not from simple considerations of expedi- 
ency of purely national and domestic character. 12 

Others like Eivier consider that the fortune of the state is com- 
promised in the investments that its subjects make and that an 
unavoidable duty of protection, which the author classes with those 
of self-preservation, obliges it to defend them from the financial 
mismanagement of foreign governments. 13 

At the time of the publication of the Argentine note the eminent 
authority on international law, Mr. Carlos Calvo, whose greatly to 

"The complete text of Lord Palmerston's circular is found in Hall's Inter- 
national Law, 5th edition, pages 281 and 282. "A short time previously," says 
Hall, " Lord Palmerston, in answer to a question in the House of Commons, 
indicated that under certain circumstances he might he prepared to go to the 
length - of using force." Hall, page 283. Discussing in the House of Commons 
the right of England to make war on Spain, because of its suspension of pay- 
ment of the interest on the national foreign debt, which occasioned serious injury 
to many English subjects, Lord Palmerston affirmed the right of the British 
government to make war on Spain for this reason, but stated that under the 
circumstances this policy was not advisable. Lord Palmerston's words are 
as follows : " But this is a question of expediency, and not a question of 
power; therefore, let no foreign country who has done wrong to British subjects 
deceive itself by a false impression either that the British nation or the British 
Parliament will forever remain patient under the wrong; or that, if called upon 
to enioree the rights of the people of England, the government of England will 
not have ample power and means, too, at its command to obtain justice for 
them." Lord George Bentinck, who replied to Lord Palmerston, observed that 
after these words nothing more could be desired by the Spanish bondholders. 
" In the language of my noble friend, coupled with the course he has adopted upon 
former occasions as regards the payment of British subjects by Portugal and 
the South American states, the British holders of Spanish bonds have full 
security that * * * he will exercise the same energy" in their behalf. 
Moore's Digest of International Law, vol. 6, page 286. 

K " The fortune of the individuals, subjects of the state, forms an element of 
the wealth and prosperity of that state. The continuance and increase of this 
fortune is a matter of interest. If, then, it is compromised by the act of a 
foreign state which administers ill its finances, which betrays the confidence 
which these individuals have reposed in it when they subscribed to its loan 
under conditions that were not observed, which violates its engagements towards 
them, the state to which the injured individuals belong is evidently authorized 
to take their interests in hand in the manner that it may deem advisable; it 
will act, either through diplomatic channels or by means of reprisals; all this 
in the measure that results from the principles of the law of reprisals and from 
those of intervention." Alphonse Rivier, Principes du Droit des Gens, Paris, 
1896, vol. 1, page 272. 
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be lamented death constitutes an irreparable loss for his country, 
sent a circular to some of his colleagues of the Institute of Inter- 
national Law, soliciting their opinion concerning the doctrines con- 
tained in that document. Among the replies received, which were 
all full of interest and which for the greater part supported our 
thesis with greater or less restrictions, that of the renowned English 
jurist consult Professor Westlake was characterized by the vigor 
with which it attacked it. Professor Westlake presented a very 
sound argument ; which, however, was based upon a verbal error in 
the translation which he had before him. The Argentine argument 
for the exclusion of force rested upon the fundamental theory of 
the sovereignty of the debtor state, against which legal process even 
in the cases in which it expressly consents to be brought to judgment 
is not admissible. " The creditor," says the note, " knows that he 
contracts with a sovereign entity and it is a condition inherent in all 
sovereignty that legal process cannot be begun or consummated 
against it." 14 

The translator had, in his version, transformed the words pro- 
cedimientos ejecutivos (procedure executoire) into procederes 
ejecutivos (procedes executoires) and Professor Westlake conse- 
quently observes with reason that to accept that principle is equiva- 
lent to saying that war, " procede executoire " par excellence for the 
support of national claims, is never just. He adds that sovereignty 
is not a moral force which, once introduced, lifts mankind to a plain 
where they have no need of any restraint to check their avarice and 
violence. Sovereignty is nothing more than an historic fact which 
indicates the degree of advancement attained by a social organi- 
zation. 

By the words procedimientos ejecutivos is meant in the technical 
legal language of our Spanish speaking country, methods of com- 
pulsion for the recovery of a certain class of debts. Procedimientos 
are ordinary, in which the rights of the parties are probed to the 
bottom, or executive or summary, by which the collection of the 
sum claimed is immediately effected, bearing in mind the apparent 

14 Mr. Calvo's Circular and the replies to it are published in a pamphlet en- 
titled " The Monroe Doetrine," Paris, 1903. They may also be found in Drago's 
"La Republiea de Argentina y el caso de Venezuela," page 16 et seq., and in 
the " Revue General de Droit International et de Legislation Compared, 1903." 
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legitimacy prima facie of the bond exhibited. A bill of exchange 
that has matured and been protested gives rise to " executive pro- 
cedimiento," without prejudice to the eventual restitution to which 
ultimate proof of the injustice of the recovery might give rise. 
Indemnification by recovery for damages must always take the full 
course of ordinary justice in order with full proof to justify the 
conclusion that the injuries for which indemnity is claimed have 
really been sustained. 

The Argentine note confined itself to the enunciation of the 
principle that judgments or summary proceedings can in no case be 
executed against a sovereign because it is a privilege inherent in the 
nature of his functions that the legitimacy of the claims formulated, 
when he consents to discuss them before the court, shall be amply 
investigated with all due process and solemnity. The verbal error, 
which when once pointed out the entire text of the document con- 
tributes to clear up, being thus corrected, the divergency of opinion 
becomes very trifling. 

Sovereignty is a historic fact and may be studied in each of the 
phases of its long and slow evolution, but it has attributes and 
prerogatives which may not be disregarded without danger to the 
stability of social institutions. 

The bodies of men that constitute human society arc not mere 
aggregations; they are living organisms with distinct characters and 
inalienable rights, inherent in their nature, among which is the right 
to grow and develop independently and without hindrance. Judge 
Story defined sovereignty as 

the supreme, absolute, uncontrollable power, the jus summi imperii; the 
absolute right to govern. 16 

In principle the acts of the sovereign may not be discussed, either 
in his own tribunals or in those of other states without his consent 
and when that consent is granted, by giving jurisdiction to courts of 
claims or otherwise, it may not be supposed that by this act methods 
of compulsion are authorized to substantiate the litigation or to 
execute the sentence. 16 

11 Brewer and Butler, International Law, page 1716. 

"The Supreme Court of the United States has declared in this connection: 
"A sovereign cannot be sued in his own courts without his consent. His own 



STATE LOANS IN THEIR RELATION TO INTERNATIONAL POLICY 701 

One sovereignty is limited by another but the aggression of the 
one upon the other is not justified unless it be necessary to secure 
its own existence. Thus war is many times just, exactly as homicide 
is just, when it is committed in self-defense, but only in exceptional 
cases will military measures appear authorized when treating of 
claims that fall within the province of private law of contract or of 
recovery of debts. In fact it must not be lost sight of that the 
subjects of one nation holding bonds of a foreign government, 
which suspends the payment of interest on its debt, sustain in reality 
the same loss as he who intrusts his capital to a private enterprise 
buying, for example, the shares of a corporation that becomes bank- 
rupt. The only difference is that the holder of the bonds has a 
very great advantage over the shareholder, because the state does not 
disappear and sooner or later regains its solvency, while the bankrupt 
company disappears forever without hope of rehabilitation. If, as is 
evident, the private mercantile misfortunes of subjects in foreign 
countries do not compromise the existence or the happiness or the 
ultimate development of the community to which they belong, or 
impose upon it any duty of protection, how could a war be justified 
because these subjects, instead of contracting with individuals, con- 
tracted with governments, perhaps in the hope of greater profit? 
The economic consideration relative to the public fortune upon which 
Kivier bases his argument obtains in the one as in the other case and 
both ought to be decided in accordance with the same principles, 
which, however, would give conclusions that were evidently inad- 
missible. 17 

To these considerations there may be added other very fundamental 
ones. State bonds are without exception payable to the bearer; 
they are the object of an active commerce in the markets of the 

dignity, as well as the dignity of the nation he represents, prevents his appear- 
ance to answer a suit against him in the courts of another sovereignty, except 
in performance of his obligations by treaty or otherwise voluntarily assumed." 
U. S. v. Dickelmann, 92 U. S. 520. 

" The same may be said of the theory sustained by another distinguished writer, 
(Professor Basdevant, in the same Revue, cit. note 13), according to which the 
individual risks of the subscribers to foreign loans ought to be charged to the com- 
munity to which they belong. This, according to him, would be a social function 
which would make the burden of the risk lighter, and would increase the probabil- 
ity of its recovery with the aid of military measures. If the functions of a com- 
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world and they pass from one hand to another, from one moment 
to another without more formality than the simple transmission. 
There is therefore no probability that a state which decides to inter- 
vene may be assured that it is proceeding in favor of its own subjects 
and not of foreigners. The reclamation having been made in the 
name of a definite individual or group of individuals, the news 
alone of the projected military expedition would cause the quotations 
on the market to rise, and the case may easily be imagined in which 
an English or German blockade or naval demonstration is executed 
after the majority of the bonds in question had already passed to the 
hands of Belgians or Italians. 

It may also happen, and the case is frequent, that the bonds of 
foreign debt of a country are divided among various nations; that 
one part is to be found in France, another in England, Holland, or 
Germany. If all these nations were to intervene separately in 
defense of their subjects, and if each one of them were to propose, 
as he would have the right to do, a different mode of recovery or 
arrangement, it is easy to conceive the hopeless confusion that would 
result to the prejudice of the interests of all. 

Nor should we fail to mention the considerations of the risk 
which the creditor voluntarily assumes in the hope of gains that 
increase in proportion to the dangers of loss. In this connection, 
nothing is more pertinent or to the point than the words of the 
present head of the British cabinet, Sir Henry Campbell Banner- 
man, when discussing in the House of Commons the action of the 
British government in Venezuela : 

I venture to say that nothing could be more mischievous than that we 
should even seem to accept the doctrine, if it deserves to be called a 
doctrine, that when our countrymen invest in risky enterprises in foreign 
countries and default follows, it is a duty to rescue them. Every man 
who invests money in a country like Venezuela knows what he is doing. 
It would, I suppose, not be quite accurate to say that great risks always 

munity for defense and guarantee in favor of each one of its members are car- 
ried to this extreme, no difference ought to be made between the subjects that 
contract with private parties and those that enter into contracts with govern- 
ments in case of the insolvency of the ,one or the other of the latter. Divided 
among all, the expenses and the hazards of recovery would always be much 
lighter. What the author fails to explain is why those individuals should enjoy 
alone the profits while the community is to share their risks. 
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mean high dividends, but it is more nearly accurate if you put it the 
other way about, — that high dividends generally involve great risks ; 
but if the whole power of the British Empire is to be put behind the 
investor, his risk vanishes and the dividends ought to be reduced 
accordingly. 18 

The rule of caveat emptor, — let the purchaser of bonds beware, — 
seems to be becoming more and more deeply rooted in the public 
intelligence. However, nothing has as yet been determined in the 
matter of the relations between states. The Hague Tribunal to 
which was submitted for arbitration the question whether the claims 
of the nations parties to the blockade ought to receive preferential 
treatment, decided in the affirmative for reasons of various sorts, 
but did not pronounce upon the question of the legitimacy of the 
employment of force for the collection of public debts, which was not 
submitted to it. 

According to the decision the government of Venezuela in the 
protocols of February 13, 1903, 

recognized " in principle the justice of the claims " presented by the 
governments of Germany, Great Britain, and Italy, while in the protocols 
between Venezuela and the non-blockading Powers the justice of the 
claims of the latter was not so recognized ; that until the end of January, 
1903, the Venezuelan government did not protest against the pretention 
of the blockading Powers to obtain special guarantees for the settlement 
of their claims and through all the diplomatic negotiations made a formal 
distinction between " the allied Powers " and " the neutral or pacific 
Powers ; " that the neutral Powers who claimed before the Tribunal 
equality in the distribution of the customs receipts pledged for the pay- 
ment of foreign claims did not protest against the pretentions of the 
blockading Powers to a preferential treatment either at the moment 
when the war against Venezuela ceased or immediately after the signa- 
tures of the protocols of February 13, 1903 ; that all through the negotia- 
tions which resulted in the signatures of the protocols of February 13, 
1903, the British and German governments constantly insisted on 
obtaining guarantees for " a sufficient and punctual discharge " of 
Venezuela's obligations to them. 19 

For all these reasons the blockading Powers were considered to be 
entitled to preferential treatment. 

"Hansard's Parliamentary Debates, Session February 17, 1903, 4th series, vol. 
118, page 71. 

"Moore's Digest of International Law, vol. 7, pp 118, 119. See also August 
Gache's " Le Conflit Venezuelien et l'arbitrage de la Haye," page 200. Paris, 
1905. 
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If the circumstances of fact upon which the decision rests had 
originated, as everything would lead us to believe, under the pressure 
of arms it would once more have been demonstrated that the mili- 
tary action of one or various Powers against a debtor state almost 
always, in one or other manner, prejudices the cause of the other 
creditors. This the Secretary of State of the United States, Mr. 
Frelinghuysen, said in his instruction of March 30, 1883, to the 
American Minister in England, in which he sought a pro rata distri- 
bution of the disposable revenues of the same Venezuela between 
various creditor nations in opposition to the pretensions of France, 
which claimed a preferential twelve per cent, of the same and threat- 
ened to adopt war measures against the debtor state if it was not paid. 
The Secretary of State said: 

You will lay the foregoing statement and views before the Minister for 
Foreign Affairs of Great Britain. You will point out to him that the 
failure to attain a peaceable settlement as between France and Venezuela, 
and a resort to force by the former to collect her debt, could not but 
disastrously affect the ability of Venezuela to meet her just obligations 
towards the other creditor governments; that the common interest of all 
is concerned in reaching an amicable solution of the complex problem 
presented; and that the United States, themselves creditor, will never- 
theless subserve their interests in the matter to the common good. 20 

One of the objections most commonly made to the proposition of 
the Argentine note is that to accept its conclusions would give ample 
scope to fraud, Governments acting in bad faith being enabled with 
impunity to despoil their creditors. But the note very clearly 
excludes the cases of fraud. " Nor is this," it says, " a defense 

10 Mr. Frelinghuysen to Mr. Phelps, Minister to England. Moore's Interna- 
tional Law Digest, vol. 6, p. 712. In the last official edition of the Digest, Moore 
criticises Wharton (compare Wharton's Digest, vol. 2, page 662), saying that he 
has mistakenly expounded the instruction as follows : " The government of the 
United States cannot but regard with grave anxiety the attempt of a foreign 
government to compel by force the payment of mere contract debts due to sub- 
jects of such government by a South American state." This is very far from 
being the signification of Mr. Frelinghuysen's instruction, who, furthermore, 
did not distinguish between the method of enforcing the payment of debts 
founded on contract and those arising from tort, nor had he other purpose in 
view than to avoid the preferential payment claimed by the French creditors to 
the prejudice of other nations, among which, according to him, the revenues 
of the debtor Republic ought to be divided pro rata. 
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of bad faith, of disorder and of deliberate and voluntary insolvency." 
Proven bad faith is in itself an offense which would involve the 
nation practicing it in grave international responsibilities. Fur- 
thermore when it is affirmed that the right to determine the time 
and opportunity of making the payment ordered by sentence of its 
tribunals is inherent in sovereignty, it is not meant that such right 
like the others which are of the essence of sovereignty, including that 
of accepting summons, may not be voluntarily restricted by treaties, 
thus placing the matter in its normal relation to the law of nations. 
Thus arbitration could in cases of doubt establish the financial 
situation of the debtor and his capacity and the time at which 
he might find himself in a position to make the payment. The 
decision which would be rendered in accordance with the protocols 
entered into would have all the force and all the consequences of 
obligations arising from the treaties. 21 

In the cases of insolvency that are fairly proven recourse would 
naturally not be had to force or to coercive military measures. The 
law of the Twelve Tables that authorized the creditors to quarter the 
debtor and to divide his members among themselves cannot obtain 
for nations within the pale of contemporary civilization. 

In respect of the deferred interest on public debts properly 
so-called, and not susceptible of judicial decisions as we have ex- 
plained, it appears that the good faith of the delinquent government 
would be established by the mere fact that the native and foreign 
bondholders receive the same treatment, and would consequently 
not give rise to further observations. Moderation which is the 
temper of all law would avoid many injuries and very great in- 
justices ; in this temper every nation would receive the credit which 
it really deserved in the money markets of the world, fraudulent 
speculation and loans would be made more difficult and, what is 
more important than all, it would contribute to strengthen the spirit 
of fraternity, harmony, and good will among the nations of the 
world. 

" In this connection compare the interesting article entitled " The Third Pan 
American Conference and the Drago Doctrine," that appeared in the review " Die 
Grenzboten," of Leipzig, for May 24, 1906. 



706 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

II. 

We have said that the Argentine note of December 29, 1902, was 
a dorament of distinct purpose and that it, in consequence, had only 
in view the relation of the European Powers to the States of 
America. It pointed out a danger that lay very near and it aimed 
to forestall it. At the time when it was transmitted everything 
combined to inspire the greatest alarm. There was rife in political 
and diplomatic circles a constant agitation which was dominated, 
and was disseminated by the great newspapers of the world, the 
most important and best accredited reviews and the books of 
thoughtful men and which pointed out these countries as the best 
fields for the colonial expansion of the great Powers, once the doors 
of Africa and the Orient were closed. 22 

Mr. Somers Somerset said in substance that in proportion as the 
available surface of the earth that is suitable for colonization decreases 
it becomes more and more evident that not only is there no time 
to be lost in founding an empire, but that the price that a people 
may be able to allow itself to pay for the acquisition of that 
territory is steadily rising. The constant pressure of the peoples 
of Europe, the commercial struggle, and the natural desire for 
national aggrandizement are bound to be powerful factors; and the 
consideration of now or never will very soon mark the policy of 
various European chanceleries. We have already seen that the Old 
World offers few attractions ; there remains only the New World to 
be considered. 23 

22 The note says : " Thinkers of the highest rank have suggested the advis- 
ability of turning in this direction the great efforts which the principal Powers 
of Europe have hitherto made for the conquest of sterile regions, with rigorous 
climate lying in the most distant corners of the world. There are also many 
European writers that point out the countries of South America with their great 
wealth, with their sunny skies and propitious climates as the natural theatre 
where the great Powers with their arms and instruments prepared for con- 
quest have yet in the course of this century to dispute dominion." 

23 The veto of the Monroe Doctrine, in the opinion of the same author, has, up 
to to-day, saved American countries from European aggression; but he adds that 
it must be remembered that during that time the world offered many oppor- 
tunities for colonization in other regions, and that this period is drawing to its 
close, and unless the present equilibrium of the war powers is altered in a very 
marked degree, it is scarcely to be expected that a mere formula or opinion will 



STATE LOANS IN THEIR RELATION TO INTERNATIONAL POLICY 707 

For the purposes of this agitation preparatory of future expe- 
ditions it was affirmed and it is still to-day affirmed that South 
America is in the power of degenerate races without capacity for 
government; that they, in consequence, ought to give way to the 
more civilized and more advanced nations. This is in fact nothing 
else than one of the many applications of the Darwinian Theory of 
the survival of the fittest; the dominion of the superior type 
which enslaves and excludes organisms that are weaker and more 
poorly endowed. All contemporary political philosophy is more or 
less inspired by this harsh theory of struggle and of the predominance 
of the strong. Doctor Juan A. Garcia has said with singular pre- 
cision and eloquence : 

The events in Venezuela are not isolated facts, measures of policy, or 
reparation of wrongs, but the opportunity which materialized a tendency 
latent in Europe since the middle of the past century which in the last 
years has been emphasized and fortified by the new economic necessities, 
the idea of races supposedly predestined successors of the Roman Empire 
that has been made familiar through Germanic philosophy. Long before 
this tendency appeared there was begun in the German Universities the 
work of transmutation of moral values, needed to root out the scruples 
and doubts which made the work difficult and which shattered the 
efficacy of the iron glove. The morality, right, and justice of the con- 
querers are harmonized with the philosophy of Darwin, Hagel, Savigny, 
von Hering, DeSybil and Mommsen. 24 

But abstract speculations, when they enter into the sphere of facts, 
obey the same laws as the rays of the sun and passing into the more 

continue to protect those countries for long. " Nineteenth Century and After," 
April, 1903. Previous to this the Duke of Argyll had expressed the opinion in 
the Deutsche Revue that the Argentine Republic is the only country where 
nothing is despicable but the inhabitants, — a country with a beautiful capital, 
with a splendid port, with a rich soil, in which everything is excellent except the 
government; a country which needs only a European protectorate to introduce 
into it the order desired. See Stead " The Americanization of the World," 
page 223. And among others the following publications: Atlantic Monthly, 
December, 1901 ; Fortnightly Review, December, 1901 ; North American Review, 
February, 1903, in which German expansion in Brazil is predicted; Review of 
Reviews, March, 1903; London Times, March 12, 1902, and January 26, 1903; 
The Pilot, January 3, 1903; Morning Post, January 1, 1903; North American 
Review, April, 1903; Literary Digest, February 3, 1903. 

24 Juan A. Garcia, Jr., Bibliographical Notes on La Republica Argentina y el 
easo de Venezuela, by Luis M. Drago, in the Anales de la Facultad de Derecho. 
Buenos Aires, 1903. 
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dense and more complex medium of human conduct suffer the many 
deviations which refraction imposes upon the original straight 
line. It is sufficient that a people that possesses the cardinal traits 
of Christian civilization is weak or momentarily ill-governed for 
the strong to proceed to annihilate it. Such a people is by the law 
of nature capable of improvement. It develops along lines of a 
definite evolution and its interests, narrow and isolated as they may 
be supposed to be, make themselves known in the general movement 
and sooner or later contribute to maintain its equilibrium. 

The European nations which have reached the summit of civiliza- 
tion in the slow process of elaboration of the centuries have in 
consequence no right to attack the youthful nations of America, 
because the latter have not in a short time attained to their degree 
of development and culture. The adult does not ill-treat the infant 
because he has not the discretion- and the manners of maturity ; he 
protects it rather, extends to it the hand, raises it, nourishes it, and 
guides it on its way. 

Furthermore, these judgments founded on force are extremely 
dangerous. The superior civilization, the perfected institutions and 
above all power and efficiency are very variable and entirely relative 
factors. A nation may be formidable in comparison with another 
but weak and backward when compared with a third. " On est 
toujours le Maroc de quelqu'un " said Mr. Izoulet recently and 
his remark is apt and profound. Theories of violence, of struggle 
for existence, and of survival of the fittest may thus wound on the 
rebound the very persons who proclaim them. In the din of the 
universal conflict in which they desire to involve us, there may 
arise new social groups superior or stronger and capable of applying 
the rule of iron to the conquerors of yesterday. 

The act of coercion attempted against Venezuela seemed conse- 
quently to be the beginning of the hostilities predicted against 
America. The public debt apparently served as a pretext for that 
action and forcible recovery could only be effective by the disembark- 
ing of troops and the occupation of the ports and customs. The 
Argentine Republic protested. " The easiest means," it said, " of 
acquisition and of the supplanting of the local authorities by Euro- 
pean governments is precisely that of financial interventions as can 
be proven with abundant illustrations." 
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And defining the terms of defense within the limits that corre- 
sponded to the occasion and to the exigencies of the moment it 
proclaimed the principle that 

public debt cannot give rise to armed intervention or even to the material 
occupation of the soil of American nations by a European Power. 

Our thesis inspired by the spirit of unity among the nations of 
that continent thus came to have a scope and aim that were purely 
American. We enunciated it in connection with the conflict with 
Venezuela because Venezuela is a sister Republic and because, in the 
action that unfolded against her, there appeared to be reasons to 
suspect intentions much more subtle than those arising from a simple 
collection of debts. We should not have spoken if the country 
constrained by force to settle its account had been Tunis or Turkey, 
because that which interests us politically and which is in accord- 
ance with our history, with the present exigency of our civilization 
and of its future possibilities, is the suppression in the existing 
state of our international relations of the only form in which, or if 
you prefer, the only pretext upon which the powerful of the earth 
may trouble the march of the nations of the western hemisphere, in 
which they are developing and progressing and are to become, with 
the aid of their liberal institutions, the seat of a great civilization. 

When the United States, almost a century ago, proclaimed that 
they would consider it an unfriendly act on the part of any Power 
to oppress the nations of this continent or to control in any manner 
their destinies, they limited their action to that which in reality 
concerned them. It would have been more generous perhaps and 
more in conformity with reason and the ideas of humanity to 
generalize in the proclamation and protest against the oppression 
of civilized nations in all the extent of the globe. But this would 
have had results infinitely less adequate. In a speech delivered in 
Buenos Aires on August 17, 1906, welcoming to that city the eminent 
Secretary of State of the American Union, Mr. Elihu Root, we 
took occasion to conform these same ideas in these words : 

It was in obedience to a sentiment of common defense that at a solemn 
moment the Argentine Kepublic proclaimed the unlawfulness of these 
forcible collections of public debts by the nations of Europe, — not as an 
abstract principle of an academic nature, nor as a rule of law for universal 
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application which we did not possess the power to support, but as an ex- 
pression of American diplomatic policy which, though well established in 
law, aimed to avoid for the people of this continent the calamities of 
conquest in the disguise of financial intervention, in the same way in 
which the traditional policy of the United States, without pretending to 
superiority or seeking to subordinate, condemned the oppression of the 
nations of this part of the world and the control of their destinies by the 
Powers of Europe. 25 

From this point of view we add that even in case financial inter- 
ventions could be justified legally and theoretically (which is 
far from being true) and constituted a legitimate means for the 
protection of subjects abroad we should maintain that they cannot 
be executed in South America. The principle proclaimed presents 
in this circumscribed form a new phase that is eminently diplomatic 
and absolutely independent of its legal intent and signification. 

Financial interventions are to-day and have always been a politi- 
cal weapon in the hands of the governments. They have all pro- 
ceeded in accordance with the formula of Lord Palmerston. The 
right to interfere for the collection of debts is declared indisputable, 
but the fact itself of the intervention is subordinated to domestic 
and transitory considerations. 26 

M President Roosevelt has done the author the unusual honor to transcribe 
with commendation these last words in his recent message to the Congress of the 
Union (December 3, 1906). The speech was edited by Coni, Buenos Aires, also 
with Secretary Root's reply in " Speeches Incident to the Visit of Secretary 
Root to South America, Washington, 1906, pages 151-157." 

25 Lord Palmerston's Circular is in part as follows: "If the question is to 
be considered simply in its bearing on international rights, there can be no 
doubt whatever of the perfect right which the government of every country 
possesses to take up, as a matter of diplomatic negotiation, any well-founded 
complaint which any of its subjects may prefer against the government of an- 
other country, or any wrong which, from such foreign government, those sub- 
jects may have sustained; and if the government of one country is entitled to 
demand redress for any one individual among its subjects who may have a 
just or unsatisfied pecuniary claim upon the government of another country, 
the right so to require redress cannot be diminished merely because the extent of 
the wrong is increased, and because instead of their being one individual claiming 
a comparatively small sum, there are a great number of individuals to whom a 
very large amount is due. 

It is, therefore, simply a question of discretion with the British government 
whether this matter should or should not be taken up by diplomatic negotiation, 
and the decision of this question turns entirely upon British and domestic 
consideration." 
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And these domestic considerations are always and without excep- 
tion considerations of military expediency. Thus some times there 
is decreed and at others denied intervention in Turkey, in Tunis, 
in Morocco on hehalf of the same creditors holding the identical 
bonds, according as the equilibrium of Europe demands or does not 
demand such action at a given moment. These interventions are 
always directed against nations that are weak or without allies and 
in consequence unable to resist them. Never and in no single case 
has pressure been brought to bear against powerful states. 

Russia found herself compelled during a series of years to suspend 
payment of the interest on her foreign debt and it did not occur to 
any one that she might be compelled to pay or that her revenues 
were susceptible of embargo. Portugal openly repudiated a foreign 
loan without bringing upon herself any international conflict. She 
did more. She entered into negotiations with her creditors and 
obtained a temporary reduction of 50 per cent, of the value of her 
debt, securing the rest of it with various guarantees and a progressive 
interest. (May 24, 1892.) Not satisfied with this, by simple 
decree issued on June 15, 1892, the foreign debt was reduced to 
33 J per cent, without consultation with any of her creditors. This 
decree was ratified by the law of May 20, 1893, which provided 
in this respect that the creditor should obtain of the remaining 
two-thirds only as much as the Portuguese Parliament might ulti- 
mately consent to give. Urged in the Chamber of Deputies to take 
some steps in favor of the French creditors, the Minister of Foreign 
Affairs, M. Eibot, replied that he would consider what ought to be 
done, and in the Senate he said 

that the government had knowledge of the many numerous interests 
compromised and that it would do what it could to obtain an equitable 
treatment from the Portuguese government. 

Not only was nothing else done than a friendly interposition of 
good offices, which had no result, but nothing else was ever thought 
of. Germany in its turn gave notice to the Portuguese govern- 
ment of 

the formal protest of the Imperial government against a decree that 
violated the right guaranteed by treaty to the German creditors. 

The Portuguese Minister of Foreign Affairs simply replied that 
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he lamented having to proceed as he had done in view of the extreme 
difficulty of the financial situation. 27 

These reclamations terminated, as is seen, in a manner very differ- 
ent from that in the case of Venezuela. 

Like this, there are many cases which lead us to conclude that 
financial intervention is exercised only when there are no greater 
obstacles to overcome in the form of military resistance, and above 
all when they serve the purpose of a policy of colonization enter- 
tained alone or in concert with other powers, in order to gain 
supremacy or obtain spheres of influence or other advantages per- 
taining to imperialistic expansion. 

And in as much as delay in the payment of the interest on loans 
has never constituted a casus belli between sovereign nations that 
stand toward one another on a footing of equality, one will readily 
understand the suspicion which was aroused in the South American 
countries by the costly naval expeditions and blockades so entirely 
out of proportion with their immediate object and apparent aim. 
It is for this reason that we said that, independently of their legal 
signification, interventions of this kind ought to disappear from 
South America. They call into question in truth and very perti- 
nently the vital elements of the Monroe Doctrine. The American 

" See Henry Joubert " Les emprunts d'Etats estrangers," Paris, 1905, pages 
78, 79. " Up to the present the small states alone have been the objects of 
reprisals in fact of pacific blockades with or without bombardment of the coasts, 
as a result of claims that have failed of peaceable adjustment. Never in the 
case of the great Powers have similar claims given occasion to reprisals in fact. 

" This is an indisputable fact which must have its raison d'etre. It is evident 
that between the great nations there likewise arise conflicts more or less serious 
as the result of reclamations or denial of justice, but they are always careful 
not in times of peace to bombard one another's coasts and establish pacific 
blockades in order to satisfy their claims. It is very probable that the great 
Powers have likewise been prejudiced in their rights and interests by the bad 
will of other states stronger than themselves. But notwithstanding they have 
abstained from proclaiming pacific blockades of the coasts of the adversary 
and in times of peace bombarding their open cities and coast towns. 

" This positive fact gives occasion for reflection. Is it possible that only the 
small states are capable of having violated the engagements contracted? Can 
one pretend that only in the small and feeble states the just claims of foreign 
subjects are unknown and arouse the sentiment of justice?" Martens "Par la 
Justice vers la paix," Paris, page 18. 
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continents are not subject to future European colonization and the 
independence of the nations of that hemisphere having been recog- 
nized, as it has been, it is an unfriendly act on the part of any 
European Power to pretend to oppress them or in any manner control 
their destiny. These two postulates constitute the famous formula 
of emancipation and defense which have taken such deep root in 
American thought and in American hearts. Their inspiration and 
origin is to be found in the farewell address with which Washington 
took leave of his people, and may be followed through the corre- 
spondence of Jefferson,, Monroe, Rush, and Quincy Adams as well 
as in the conferences and insinuations of Canning until they culmi- 
nate in the memorable message of December 2, 1823, and almost 
simultaneously in the declaration of the British Minister to the 
French Ambassador M. de Polignac. 28 

Received with enthusiasm by English public opinion, Lord 
Brougham declared that the message of President Monroe was an 
event of such a nature that there has never been another capable of 
producing greater satisfaction, pride, and gratitude in the free men 
of Europe, and Sir John Macintosh added — 

This coincidence of the two greater English commonwealths (for so I 
delight to call them; and I heartily pray that they may be forever 
united in the cause of justice and liberty) cannot be contemplated with- 
out the utmost pleasure by every enlightened citizen of the earth. 29 

The vigor of the principle proclaimed is evidenced by the mere 
recollection that after the lapse of eighty years of vicissitudes and 
diverse fortune, one of the publicists of greatest authority in England, 
Sir Frederick Pollock, was able in his time to state that 

we have not formally repeated the affirmation of the policy of Canning in 
its modern application, nor have we declared that we accept a joint 

38 The Monroe Doctrine has been treated in a masterly manner by Henderson, 
" American Diplomatic Questions," page 289 et seq. ; Foster, "A Century of 
American Diplomacy," page 438 ; Roosevelt, " The Monroe Doctrine " in " Ameri- 
can Ideals," page 228 ; Sir Frederick Pollock, " The Monroe Doctrine," in " Nine- 
teenth Century and After," October, 1902; John Bassett Moore, "Digest of 
International Law, vol, 6, page 368 et seq. See also the inspired words which 
Mr. Root uttered in regard to the Monroe Doctrine in his speech before the 
Chamber of Commerce, in Kansas City, November 20, 1906. 

ra Moore's Digest of International Law, vol. 6, page 411. 
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interest and joint duty in respect of the principles incorporated in the 
Monroe Doctrine, but we have done more. We have labored in accord- 
ance with this policy and with these principles. 30 

Formulated to check the advance of the Holy Alliance in its 
intention to subjugate the Spanish colonies which were struggling 
for their independence in South America, the Monroe Doctrine has 
gone on developing, adapting itself to the needs of the times and 
extending its influence until it has been converted into the formula 
of foreign policy of the new world. We may repeat the eloquent 
and prophetic expression of Jefferson that it marks the course that 
we are to follow in the ocean of time that is opening before us. 

The Monroe Doctrine is in fact a formula of independence. It 
imposes no dominion and no superiority. Much less does it establish 
protectorates or relations of superior to inferior. It creates no 
obligations and no responsibilities between the nations of America, 
but simply calls upon all of them, with their own means and without 
foreign aid, to exclude from within their respective frontiers the 
jurisdiction of European Powers. Proclaimed by the United States 
in the interest of its own peace and security, the other Kepublics of 
the continent have in their turn proceeded to adopt it with an eye 
alone to their own individual welfare and internal tranquility. 

This moral consort of intentions and tendencies constitutes in 
itself alone a great force without need of treaties or formal alliances 
or definite obligations. Thus understood the Monroe Doctrine, 
which in the end is nothing more than the expression of the will of 
the people to maintain their liberty, assures the independence of the 
states of that continent in respect of one another as well as in rela- 
tion to the Powers of Europe. John Quincy Adams, the principal 
inspirer if not the author of the message of President Monroe, 
expressly said: 

A necessary consequence of this state of things (independence of the 
Spanish-American colonies) will be that the American continents hence- 
forth will no longer be subjects of colonization. Occupied by civilized 
independent nations, they will be accessible to Europeans and to each 
other on that footing alone. 31 

30 Nineteenth Century and After, October, 1903. 

31 John Quincy Adams to Mr. Rush, July, 1823. Henderson's American Diplo- 
matic Questions, New York, 1901, page 332. 
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Thus there does not exist for the United States in South America 
a sphere of influence in the sense in which Europe understands the 
expression. The commerce between our Eepublics and their pow- 
erful sister of the North is almost null as compared with that with 
the European nations. President Eoosevelt said in one of his recent 
messages : 

This doctrine has nothing to do with the commercial relations of any 
American power save that it in truth allows each of them to form such 
as it desires. 

In a word, it is a guarantee of the commercial independence of the 
Americas. 

Nor is it as some insinuate an antiquated principle that must in 
consequence fall into disuse. Scarcely eight years ago, so serious a 
publication as the " Annual Register " reported the existence of a 
project of European coalition to maintain the dominion of Spain in 
Cuba. 32 

It subsequently transpired that Austria moved by family friendship 
had sounded France and Germany on the subject of joint intervention. 
The former, whose citizens were enormously interested in the solvency 
of Spain, of whose securities they were the chief holders, readily 
acquiesced. Germany made its acceptance contingent on the co-opera- 
tion of Great Britain of which neither Power doubted in view of the 
repeated wranglings between Great Britain and the United States. Mr. 
Balfour, however, who was in the absence of Lord Salisbury acting as 
Foreign Secretary, promptly demolished this carefully planned scheme 
to embroil the two English speaking countries and then to profit by the 
exhaustion of both. Appreciating fully the real meaning of the " friendly 
mediation " it was suggested should be offered, he instructed Sir Julian 
Pauncefote (then Ambassador to the United States) that under no cir- 
cumstances would Great Britain adopt a policy which might be regarded 
as unfriendly by the Washington cabinet. 

Sir Frederick Pollock accepts this version as practically true and 
adds that the projected coalition, which would have been an unjusti- 
fiable menace to the right and power of the Cubans to chose their 
own form of government, was not realized. How far the propositions 

" The Annual Register — A review of public events at home and abroad. It was 
founded at the end of the 18th century by Edmund Burke, the famous orator 
and statesman, and is to-day one of the most truthful and impartial publications 
in England. What it contains is almost considered as official. 
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were formulated and in what measure the terms of England's 
refusal were categoric and how positive was the intimation that 
they could not count upon even its neutrality are matters that after 
all are of no great importance. What since 1898 has remained 
established as certain is that if any new coalition of this nature is 
undertaken, the moral as well as the physical force of the British 
Empire will support the United States. 

The theory or what we might call the principle of non-coloniza- 
tion of the doctrine has thus made much progress in recent years, 
much more than could have been suspected when Bismarck, with 
more wit than prevision, qualified it as a " simple international 
impertinence." Keeping in view its own resources and circum- 
stances, the United States limited itself at times to a mere expression 
of sympathy or moral support to its oppressed sisters, as in 1846, 
the year of the blockade of the Eiver Plate by the squadrons of 
France and England. 33 

On other occasions the American Union has found itself forced 
to temporize, as in Mexico during the Napoleonic invasion until the 
war of secession having been terminated it could demand the imme- 
diate withdrawal of the French troops, the beginning of the bloody 
episode that ended in the tragedy of Queretaro. On other occasions, 
finally, it imposed arbitration, as in the first Venezuelan controversy, 
and has contributed, as in the case of Cuba, with its wealth and its 

"Mr. Buchanan wrote in 1846: "The late annual message of the President 
to Congress has so clearly presented the great American doctrine in opposition 
to the interference of European governments in the internal concerns of the 
nations of this continent that it is deemed unnecessary to add another word upon 
this subject. That Great Britain and France have flagrantly violated this 
principle by their armed intervention on the La Plata is manifest to the whole 
world. Whilst existing circumstances render it impossible for the United States 
to take part in the present war; yet the President desires that the whole moral 
influence of this Republic should be cast into the scale of the injured party. 
We cordially wish the Argentine Republic success in its struggle against foreign 
interference." Although the United States had in its possession, in 1846, in- 
formation that would justify it in extending recognition to Paraguay as an 
independent state, yet the President determined to suspend action on the sub- 
ject " purely from regard to the Argentine Republic and in consideration of the 
heroic struggle" which it was "maintaining against the armed intervention of 
Great Britain and France in the concerns of the Republics on the La Plata and 
its tributaries." Moore's Digest of International Law, vol. 6, pages 422, 423. 
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blood to the emancipation of a people. But always and in all 
cases it has made itself felt in the universal intelligence by this 
exalted principle of military policy. Some of the great nations have 
expressly recognized this principle : " Accepting as we do accept 
frankly and without reserve the Monroe Doctrine to which the United 
States seems to attribute so much importance," said the Duke of 
Devonshire not long ago in the House of Lords. 34 

Lord Cranbourne affirmed in the House of Commons that no 
nation had endeavored more than England to support the United 
States in the maintenance of the Monroe Doctrine. 35 

The Prime Minister, Mr. Balfour, stated in turn in a speech 
delivered in Liverpool that the Monroe Doctrine has no enemies in 
England; that England desired neither colonization nor the acqui- 
sition of territory in the western hemisphere; and that it had not 
the least intention of concerning itself with the mode of government 
of any portion of that continent. 36 

It is not to be expected that Germany would accept this doctrine 
with like enthusiasm. However, something very similar to an 
explicit recognition is found in the memoria in which the Imperial 
Ambassador communicated to the United States the action which 
his government thought to take in Venezuela. 

We consider it of importance to let first of all the government of the 
United States know about our purposes so that we can prove that we 
have nothing else in view than to help those of our citizens who have 
suffered damages. * * * We declare especially that under no cir- 
cumstances do we consider in our proceedings the acquisition or the per- 
manent occupation of Venezuelan territory. 37 

Nor is this all. In the First Hague Conference the United 
States signed the Treaty of Arbitration which is to-day in force, 
with the express reservation (which the other Powers unanimously 
accepted) that 

"Hansard's House of Lords, 15th December, 1902. 

B See Hansard's House of Commons, February 17, 1903. 

"Review of Reviews, March, 1903., 

" Pro Memoria of the Imperial German Embassy at Washington of December 
11, 1901; Foreign Relations, 1901, page 192. See Moore's Digest of International 
Law, vol. 6, page 588. 
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nothing contained in this convention shall be so construed as to require 
the United States of America to depart from its traditional policy of not 
entering upon, interfering with, or entangling itself in the political 
questions or internal administration of any foreign state, nor shall any- 
thing contained in the said convention be so construed as to require the 
relinquishment by the United States of America of its traditional atti- 
tude toward purely American questions. 38 

The Monroe Doctrine having been accepted in this way by the 
silent acquiescence of the signatory Powers and having in a certain 
manner been incorporated into the law of nations, it appears that 
war measures for the collection of public debts ought to have been 
excluded from South America. But this is not so. Up to the 
present moment it is supposed in Europe that blockades and the 
seizure of the customs are perfectly compatible with the independ- 
ence and liberty of action of the American governments. Lord 
Cranbourne said in the House of Commons that the United States 
themselves recognized that in England's conduct toward Venezuela 
there was nothing contrary to the Monroe Doctrine, and this affirma- 
tion appears to be in accordance with the words of President 
Eoosevelt in his message of 1901 that served as a reply, first, to the 
German Emperor and later to the Argentine note. 

We do not guarantee any state against punishment if it misconduct 
itself, provided that punishment does not take the form of the acquisition 
of territory by any non-American power. 39 

It remains to be proven whether insolvency incurred in good faith 
as a consequence of the failure of the crops or other phenomena of 
nature, insolvency of the genuineness of which the creditor is the 
only judge, may be qualified as misconduct and as deserving pun- 
ishment. The form of chastisement which the German Emperor 
proposed was as follows: 

After the posing of an ultimatum, first of all the blockade of the more 
important Venezuelan harbors (that is principally the harbors of La 
Guerra and Puerto Cabello) would have to be considered as an appro- 
priate measure of coercion, as the levying of duties for imports and 
exports being nearly the only source of income of Venezuela would in 
this way be made impossible. Likewise it would be difficult in this way 

^Holls. The Peace Conference at The Hague. New York, 1900, page 270. 
39 Foreign Relations, 1902, page 195; Moore's Digest, vol. 6, page 590. 
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to provide the country, which depends on its imports of corn, with food. 
If this measure does not seem efficient we would have to consider the 
temporary occupation on our part of different Venezuelan harbor places 
and the levying of duties in those places. 40 

These were rigorous measures and well calculated to force the 
hand of the Venezuelan government and to wrest from it concessions 
and recognitions that might be justified or not. 41 

This is precisely the question made by the Argentine note : 

Collection of debts by military force presupposes the occupation of the 
soil in order to make them effective and the occupation of the soil means 
the suppression or subordination of the local governments of the coun- 
tries in which it is effective, which is contrary to the Monroe Doctrine. 

President Monroe's Message of 1823 established, as we have said, 
not only that this country was not in the future open to European 
colonization, but also that the Powers of Europe could not oppress the 
new nations or in any manner control their destinies. 42 

And it must be recognized that there is no form of control more 
effective and no question more immediate than that which results 
from an embargo of the revenues or resources of a country. The 
statement that the material possession of the soil and these embar- 
goes are transitory does not in any manner change this fact. It is 
sufficient to recall that Great Britain has for twenty-six years admin- 
istered the government of Egypt temporarily and transitorily and 
with the sole object of controlling its finances. The forcible collec- 

40 Moore's Digest, vol. 6, pages 588, 589. 

" In this connection we may note the proverbial readiness with which govern- 
ments exaggerate the amount of their claims. Louis Napoleon suggested the 
payment of fifteen millions of dollars as the emission of bonds by the banker 
Jecker, who in reality had only loaned 50,000 pesos to the revolutionary govern- 
ment of Mexico. See Moore's Digest, vol. 6, page 484. In the last Venezuelan 
conflict Germany claimed 7,500,000 bolivars, of which the Mixed Commission 
that met in Caracas only allowed her 2,000,000 bolivars. The Italian claim 
amounted to 39,000,000 bolivars, and was reduced by the Commision to less 
than 6,000,000 bolivars. Moore's Digest, vol. 6, page 591. Cf. Atlantic Monthly, 
October, 1906, page 546. 

4 * This second declaration, according to Mr. Foster, the distinguished ex-Secre- 
tary of State of the United States, incorporates a living principle which should be 
applied every time that circumstances demand it. Foster, A Century of Ameri- 
can Diplomacy, page 442. 
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tion of debts with the accompanying acts of violence would thus in 
more than one instance expose the Monroe Doctrine to violation. 

This abnormal situation it is that the United States has sought 
to avoid by various offers of arbitration. When in 1861 England, 
Spain, and France resolved to intervene in Mexico as a consequence 
of the suspension of the payments on the foreign debt decreed by 
President Juarez, Secretary Seward, fearing violation of American 
soil by the parties to the expedition, conceived the idea of the nego- 
tiation of a treaty with the debtor republic by which the United 
States was to assume the debt of that country for a period of five 
years and thus dissipate every incentive to foreign intervention. 
The American Senate disapproved this proceeding and the events 
followed in the manner now well known, — concluding with the 
evacuation of the territory by France, which from the first moment 
had been left as the only party in the contest. The Monroe Doctrine 
was thus compelled to oppose its direct veto to the ambition of 
Napoleon. In 1904 a new act of coercion on the part of the nations 
of Europe seemed imminent in the case of the Republic of Santo 
Domingo, which had fallen into complete bankruptcy. President 
Roosevelt avoided the repetition of the scenes of Venezuela by 
concluding the Treaty of February 4, 1905, which in more than one 
respect is similar to that projected at an earlier date by Mr. Seward. 
By this arrangement the United States at the same time that they 
guaranteed the territorial integrity of the Dominican Republic, take 
charge of the customs, administer the revenues, and divide the 
proceeds among the creditors to the account of their respective claims, 
exactly as an administrator or receiver of an insolvent commercial 
concern would do. We understand this treaty has received the 
ratification of the American Senate, but before it went into effect the 
government of the island, by a provisional convention appointed 
certain persons confidentially proposed by the President of the Union, 
to receive and administer the customs. 

The reasons for this treaty have been expounded in a thorough 

manner by the American President in his message to the Senate : 

When the condition of affairs becomes such as it has become in Santo 
Domingo either we must submit to the likelihood of the infringement of 
the Monroe Doctrine or we must ourselves agree to some such arrange- 
ment as that herewith submitted to the Senate. * * * Under it the 
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custom houses will be administered peacefully, honestly and economically, 
forty-five per cent, of the proceeds being turned over to the Dominican 
government and the remainder being used by the United States to pay 
what portion of the debts it is possible to pay on an equitable basis. 

* * * We on our part are simply performing in peaceful manner 
not only with the cordial acquiesence but in accordance with the earnest 
request of the Government concerned, part of that international duty 
which is necessarily involved in the assertion of the Monroe Doctrine. 
We are bound to show that we performed this duty in good faith and 
without any intention of aggrandizing ourselves at the expense of our 
weaker neighbors or of conducting ourselves otherwise than so as to 
benefit both these weaker neighbors and those European Powers which 
may be brought into contact with them. It is in the highest degree 
necessary that we should prove by our action that the world may trust 
in our good faith and may understand that this international duty will 
be performed by us within our own sphere in the interests not merely 
of ourselves but of all other nations and with strict justice towards all. 
If this is done, a general acceptance of the Monroe Doctrine will, in the 
end, surely follow ; and this will mean an increase of the sphere in which 
peaceful measures for the settlement of international difficulties gradually 
displace those of a warlike character. 43 

From the spirit of the Dominican Treaty it will thus be seen 
that the right of European Powers to collect by force in this conti- 
nent the debts due to their subjects is recognized, but inasmuch as 
this can only be effected by the occupation of the soil and of the 
customs, the United States, in order to safeguard the Monroe Doc- 
trine, assumes a sort of supreme magistracy or of superintendence 
of the South American nations that have fallen behind in the matter 
of their revenues, making itself the administrator of their finances 

"President Roosevelt's Message to the Senate, February 15, 1905, in Moore's 
Digest, vol. 6, pages 527, 528. See also his message of December of the same 
year, in which he says : " We must make it evident that we do not intend 
to permit the Monroe Doctrine to be used by any nation on this continent as 
a shield to protect it from the consequences of its own misdeeds against foreign 
nations." And farther on he observes : " We are liable at any time to be 
brought face to face with disagreeable alternatives. On the one hand this 
country would certainly decline to go to war to prevent a foreign government 
from collecting a just debt; on the other hand it is very inadvisable to permit 
any foreign Power to take possession, even temporarily, of the customs houses 
of an American Republic in order to enforce the payment of its obligations. 

• * * The only escape from these alternatives may at any time be that we 
must ourselves undertake to bring about some arrangement by which so much 
as possible of a just obligation shall be paid." The Annual Register, 1905, new 
series, pages 449, 450. 
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in order equitably to apportion them among the creditors who cer- 
tainly, unless their vision is greatly distorted, will recognize their 
good fortune in finding an agent so powerful to defend their interests. 
The expedient is beyond a doubt efficient for the purpose of momen- 
tarily warding off European intervention, but it has very grave 
defects. The certainty of immediate recovery without molestation 
will tend in certain countries to foment questionable loans and far 
from scrupulous negotiations, so often contracted with revolutionary 
governments and fortuitous dictators, who do not hesitate to burden 
the coming generation with measures that compromise economically 
the future of the country and its ultimate development. This 
expedient has the further more serious defect that it, in a certain 
measure, does violence to the sovereignty and in consequence wounds 
the susceptibilities of the State that has fallen into discredit, even 
though it may have agreed by treaty to delegate to its powerful 
protector a part of its governmental functions. This delicate rela- 
tion would surely contribute to produce estrangement and arouse 
between the United States and the other nations of America a 
feeling of envy or jealousy, whereas everything ought to be done to 
smooth the way to perfect cordiality and good understanding. The 
National Eeview of London recently said that if the Drago Doc- 
trine were accepted, the Monroe Doctrine would lose its terror for 
South America; the fearful vision of the United States in the 
exercise of international police functions thus disappearing. It is 
the fear that the United States may assume these functions that 
keeps the two continents separated. 44 

But the ideals of government are, or ought before all to be 
experimental and consequently advance slowly and laboriously. 
Communities with their vast, intricate and complex mechanism have 
to be handled with great tact and infinite precaution, owing to a 
series of transactions and compromises with necessity and with 
circumstances that change in aspect from moment to moment. This 
problem is more arduous in international relations because the preju- 
dices of great groups of men and their natural tendencies have to be 
conciliated. 

M National Eeview "American Affairs," London, November, 1906, page 507. 
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As in the polygon of forces, the line of motion is always a resultant 
of divergent tendencies. Fortunate is the case when, as in that in 
question, a line of constant advance is traced. 

Mr. Hay replied to the Argentine note with ceremonious but 
cordial evasion, neither accepting nor rejecting the doctrines " ably 
expounded by the Argentine Minister for Foreign Affairs." 

Mr. Root was more explicit: 

I believe that if the acceptance of the principle that contracts between 
a nation and an individual are not collectible by force — concerning 
which subject His Excellency Dr. Drago, the distinguished Argentine 
Minister for Foreign Affairs, in 1902 addressed an able note to the 
Argentine Minister in Washington — can be secured at The Hague, a 
most important step will have been gained in the direction of narrowing 
the causes of war. 45 

At the banquet celebrated in his honor at the Opera House in 
Buenos Aires the eminent Secretary of State emphasized this 
opinion. He said : 

We deem the use of force for the collection of ordinary contract debts 
to be an invitation to abuses in their necessary results far worse, far more 
baleful to humanity than that the debts contracted by any nation should 
go unpaid. We consider that the use of the army and navy of a great 
Power to compel a weaker Power to answer to a contract with a private 
individual, is both an invitation to speculation upon the necessities of the 
weak and struggling countries, and an infringement upon the sovereignty 
of those countries, and we are now, as we always have been, opposed to it; 
and we believe that, perhaps not to-day nor to-morrow, but through the 
slow and certain process of the future, the world will come to the same 
opinion. 46 

Finally, President Roosevelt wrote in his annual Message of 
December 6, 1906: 

In my message to you on the 5th of December, 1905, I called your 
attention to the embarrassment that might be caused to this Government 
by the assertion by foreign nations of the right to collect by force of 
arms contract debts due by American republics to citizens of the collect- 
ing nation, and to the danger that the process of compulsory collection 
might result in the occupation of territory tending to become permanent. 
I then said : 

45 Note of March 22, 1906, to the Committee on Programme of the Rio Con- 
ference. 

46 Speeches in South America, page 158. 
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" Our own Government has always refused to enforce such contractual 
obligations on behalf of its citizens by an appeal to arms. It is much 
to be wisht that all foreign governments would take the same view." 

All these antecedents worked to bring about the resolution of the 
Third Pan American Congress held at Rio by which it was recom- 
mended to the governments represented to consider the advisability 
of submitting to The Second Hague Peace Conference the question 
of the forcible collection of public debts and in general the means 
that tend to diminish among the nations conflicts of pecuniary origin 
which, to tell the truth, has in a measure complicated the problem, 
extending it to all branches of money claims whatever be their 
origin. 47 

It may be added that this view of the Argentine proposition as 
one of policy and the manner in which it was advanced as an Ameri- 
can doctrine destined to rule in this continent, are what have given 
it emphasis and a peculiar character and to them is due the name 
flattering for us with which it is generally known in Europe and in 
America and of which we make use in referring to it to avoid the 
inconvenient paraphrases that we have used in certain parts of this 
article. 

4T In an article published in the North American Review for October 15, 1906, 
with the title " International Law and the Drago Doctrine," Professor George 
Winfield Scott writes as follows: 

" Dr. Drago merely sought to have the United States adopt, as supplementary 
to its Monroe Doctrine policy, a further policy to the effect ' that the public debt 
(of an American State) cannot occasion armed intervention, nor in anywise the 
actual occupation of the territory of American nations, by an European power.' 

" Dr. Drago called attention to the fact that ' the collection of loans by force 
implies territorial occupation to make it effective; that territorial occupation 
means the suppression of the governments of the countries on which it is im- 
posed ; ' that there was considerable European expression in favor of estab- 
lishing colonies in South America ; and that he feared, under the guise of ' finan- 
cial interventions,' the yearnings evidenced by that expression might be suddenly 
stimulated and gratified. 

" Without commenting on the grounds, or lack of grounds, for such anxiety or 
on the wisdom of the proposal, attention is called to the difference between the 
proposition originally urged by Dr. Drago and the question formulated for dis- 
cussion at Rio de Janeiro. Senor Drago proposed a question of policy for the 
Pan-American States. The resolution under consideration at Rio de Janeiro in- 
volved the submission to the next Hague Conference of a question of law." 
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Let us review the ideas expounded thus far and the conclusions 
drawn from them. 

We have noted the difference that exists between ordinary contracts 
in which the State acts as a legal person acquiring rights and accept- 
ing definite obligations in respect of certain specified individuals. 
These contracts go to the tribunals or courts of claims in case of 
failure on the part of the government to execute them; in case of 
denial of justice the common and accepted principles of inter- 
national law, which there is no occasion here to review, obtain for 
these contracts. 

Debts arising from domestic or foreign loans through the emission 
of bonds of a fixed interest constitute what is technically called 
public debts properly speaking or national debts. This does not and 
cannot give rise to judicial action as has been explained, because 
the bonds that constitute it are put into circulation like paper money 
and payments are made on the same or are suspended by virtue of 
acts of sovereignty perfectly characterized as such. 

We said that the Argentine note of December 29, 1902, referred 
to such public debts and to no other. Because it is the collection of 
such debts manu militari which give rise to most grave consequences. 

The isolated claims of individuals arising from ordinary con- 
tracts can indeed always be disposed of with more or less difficulty, 
avoiding by means of payment the action which though unjust, a 
foreign government might take to compel it. 

In the case of public debts, properly so called, the same cannot 
happen because the suspension of the payment always brings with it 
a profound disturbance of the finances and economic resources of the 
debtor country. Thus occasion is given for intervention, and at 
times intervention for indefinite periods, the double control of 
Egypt, the commissions of Turkey, the subordination in fact of the 
local government to the creditor nation so frequently repeated in 
recent history. This is what the Argentine Republic sought to 
avoid. Its doctrine is in consequence before all and above all a 
statement of policy. If judicially the public debt cannot be an 
object of international compulsion, as every consideration leads ns 
to believe, there is no reason why the European nations should 
attempt recovery in this manner in South America. But if it should 
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be proven on the contrary that coercion is legitimate and in accord- 
ance with law, we shall continue to maintain that violent methods 
of recovery are not applicable to us, because they either represent 
from the outset, or may ultimately involve, the subordination and 
conquest which the traditional policy of both Americas forever 
exclude. 

Luis M. Drago. 



